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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10  CFR  Part  212 
(Docket  No.  ERA-R-78-18-B1 

Mandatory  Petroleum  Price 
Regulations;  Production  Incentives  for 
Marginal  Properties 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  adopts 
revisions  to  the  definition  of  “marginal 
property”  in  the  mandatory  petroleum 
price  regulations,  10  CFR  212.72,  which 
recognize  the  increased  production  costs 
at  average  completion  depths  of  10,000 
feet  or  more.  The  rule  amends  the 
qualifying  depth  and  production  limits 
set  forth  in  the  definition  of  a  marginal 
property  by  increasing  the  present 
qualifying  limit  on  average  daily 
production  per  well  of  35  barrels  during 
calendar  year  1978  for  properties  with 
an  average  completion  depth  of  8,000 
feet  and  below  by  an  additional  five 
barrels  per  day  for  each  2,000  foot 
increment  at  depths  beginning  at  10,000 
feet. 

EFFECTIVE  DATE:  June  1, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
(202)  653-4055 

William  Carson  or  Douglas  Harnish 
(Office  of  Petroleum  Price 
Regulations),  Economic  Regulatory 
Administration,  Room  7302-F,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
(202) 653-3202 

William  Funk  (Office  of  General 
Counsel),  Department  of  Energy, 
Room  6A-099,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C. 
20461,  (202)  252-6736 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Response  to  Comments 

III.  Additional  Matters 

A.  Section  404  of  the  DOE  Act 

B.  National  Environmental  Policy  Act 

C.  Executive  Order  12044 

1.  Background 

On  April  16, 1980,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  issued  a 
notice  of  proposed  rulemaking  (45  FR 
27767,  April  24, 1980)  to  revise  the 
definition  of  “marginal  property”  in  10 
CFR  212.72  of  the  mandatory  petroleum 


price  regulations.  “Marginal  property" 
was  defined  in  a  rule  issued  by  ERA  on 
April  5, 1979,  (44  FR  22010,  April  12. 

1979)  to  include  a  property  for  which  the 
average  daily  production  of  crude  oil  per 
well  during  calendar  year  1978  at  a 
certain  average  completion  depth  did 
not  exceed  a  specified  number  of 
barrels.  At  an  average  completion  depth 
of  8,000  feet  or  more,  the  maximum 
production  had  to  be  35  barrels  per  day 
or  less  in  order  to  qualify  as  a  marginal 
property. 

The  purpose  of  the  April  5, 1979  rule 
was  to  increase  domestic  crude  oil 
production  by  marginal  wells,  by 
providing  price  incentives  that  are  more 
adequately  tailored  to  meet  the  higher 
costs  of  production  at  deeper  well 
depths.  Effective  June  1, 1979,  the  base 
production  control  level  for  a  marginal 
property  was  defined  in  §  212.72  so  as  to 
allow  most  of  the  crude  oil  produced 
and  sold  from  such  a  property  to  be 
classified  as  new  crude  oil  and  sold  at 
upper  tier  ceiling  prices.  The  remainder 
of  the  crude  oil  was  to  be  released  to 
upper  tier  prices  beginning  January  1, 
1980.  This  action  was  postponed  by 
Executive  Order  12187  (45  FR  3,  January 
2, 1980)  until  April  1, 1980,  when  the 
President  issued  Executive  Order  12209 
(45  FR  26311,  April  16, 1980). 

The  April  16, 1980  notice  of  proposed 
rulemaking  proposed  to  revise  the 
definition  of  “marginal  property”  by 
increasing  the  present  qualifying  limit 
on  average  daily  production  per  well  of 
35  barrels  during  calendar  year  1978  for 
properties  with  an  average  completion 
depth  of  8,000  feet  and  below  by  an 
additional  five  barrels  per  day  for  each 
2,000  foot  increment  beginning  at  10,000 
feet.  By  way  of  illustration,  the  new 
definition  would  include  a  property  with 
40  barrels  or  less  of  average  daily 
production  per  well  during  1978  from  an 
average  completion  depth  of  10,000  feet 
or  more;  45  barrels  or  less  from  an 
average  completion  depth  of  12,000  feet 
or  more;  etc. 

II.  Response  to  Comments 

ERA  proposed  the  revision  to  the 
marginal  property  classification  on  the 
basis  of  information  received 
subsequent  to  the  initial  marginal 
properties  rulemaking,  which  indicated 
that  production  costs  increased  at 
greater  depths.  All  of  the  17  comments 
received  in  response  to  the  proposed 
rule  confirmed  that  production  costs 
increase  with  greater  well  depths.  As 
the  commenters  uniformly  favored 
adoption  of  the  proposed  change  to  the 
qualifying  limits,  ERA  is  adopting  the 
proposed  change. 

The  issue  of  the  effective  date  for  the 
change  to  the  qualifying  limits  was 


addressed  in  many  of  the  comments. 
Three  different  commenters  supported 
each  of  the  alternatives  proposed  in  the 
notice  of  proposed  rulemaking:  (1)  June 
1, 1979,  the  effective  date  of  the  original 
marginal  properties  rulemaking;  (2)  April 
24, 1980,  the  date  of  the  notice  of 
proposed  rulemaking  for  this  rule;  and, 

(3)  the  effective  date  of  this  final  rule. 
Eight  commenters  did  not  address  any 
of  the  alternatives. 

The  qualifying  limits  for  the  depth 
brackets  below  10,000  feet  now  being 
adopted  should  have  been  included  in 
the  original  marginal  properties  rule 
inasmuch  as  the  policy  concerns  upon 
which  the  original  rule  was  based  apply 
equally  to  depths  below  10,000  feet.  In 
this  case,  the  delay  in  obtaining 
sufficient  factual  information  through 
the  rulemaking  process  to  confirm  the 
need  for  different  qualifying  limits  at 
depths  below  10,000  feet  should  not 
result  in  a  different  effective  date  for 
these  limits.  Therefore,  to  restore  the 
regulation  to  the  state  in  which  it 
originally  should  have  been,  ERA  has 
decided  to  make  these  changes 
retroactive  to  June  1, 1979. 

The  principal  argument  against 
retroactivity  is  that  it  would  increase 
administrative  (accounting  and 
reporting)  burdens  on  the  industry. 
However,  this  rule  does  not  change  the 
existing  restriction  limiting  certification 
to  the  consecutive  two-month  period 
immediately  following  the  month  in 
which  the  crude  oil  is  produced  and 
sold,  except  where  DOE  explicitly 
requires  or  permits  such  recertification. 
The  retroactive  adoption  of  this  rule 
does  not  constitute  such  permission. 

ERA  therefore  believes  that  there  will 
be  little  or  no  increase  in  administrative 
burdens. 

It  was  suggested  by  two  commenters 
that  ERA  should  include  in  the  marginal 
rule  concept  the  higher  costs  alleged  in 
the  0  to  2000  foot  depth  bracket.  A 
qualifying  production  rate  of  15  barrels 
per  day  was  recommended.  ERA  has  not 
seen  data  to  justify  this  proposal,  and 
therefore  is  not  convinced  that  the 
economics  support  the  recommended 
change. 

Other  issues  raised  in  the  comments 
include:  amending  the  marginal 
properties  rule  to  recognize  a  12 
consecutive  month  rolling  period  for 
qualifying  a  marginal  property  to 
replace  the  existing  fixed  period  of 
calendar  year  1978;  recognizing  the 
higher  costs  of  OCS  (offshore) 
production  by  doubling  the  production 
limits  provided  for  onshore  properties  at 
the  same  completion  depths;  changing 
the  marginal  property  rules  to  account 
for  the  increased  costs  for  higher  water 
cut  wells;  releasing  oil  produced  from 
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marginal  properties  to  exempt  status 
rather  than  upper  tier  prices,  or,  as  one 
commenter  recommended,  exempting  all 
production  below  12,000  feet  from  price 
controls.  These  issues  already  were  fully 
considered  in  the  April  5, 1979  marginal 
properties  final  rule  (44  FR  22010,  April 
12, 1979).  In  addition,  we  consider  each 
of  these  issues  to  be  beyond  the  scope  of 
this  rulemaking  and  therefore  not 
properly  included  in  this  rulemaking. 

III.  Additional  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404  of  the  Department  of  Energy 
Act,  a  copy  of  the  proposed  rule  was 
sent  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  review.  The 
FERC  determined  that  this  rule  would 
not  significantly  affect  any  of  its 
functions. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  this  rule 
does  not  contitute  a  “major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment”  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.,  and  therefore  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regulations  for 
compliance  with  NEPA. 

C.  Executive  Order  12044 

ERA  has  decided  that  the  preparation 
of  a  regulatory  analysis  under  Executive 
Order  No.  12044r  entitled  “Improving 
Government  Regulations”  (43  FR  12661, 
March  24, 1978),  is  not  required  for  this 
rule.  A  detailed  explanation  of  the  basis 
for  this  decision  may  be  found  in  the 
April  18, 1980  Notice  of  Proposed 
Rulemaking,  45  FR  27767,  27768-69 
(April  24, 1980). 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  95-70,  and 
Pub-L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act.  . 
42  U.S.C.  |  7101  et  seq..  Pub.  L.  95-91;  Pub.  L. 
95-509,  Pub.  L.  95-619,  Pub.  L.  95-621;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

In  consideration  of  the  foregoing. 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  June  1, 1979. 


Issued  in  Washington,  D.C*  on  July  7, 1980. 
|ohn  C.  Sawhill, 

Deputy  Secretary,  Department  of  Energy. 

Section- 212.72  is  amended  by  revising 
the  definition  of  "Marginal  property"  to 
read  as  follows: 

§212.72  Definitions. 

***** 

“Marginal  property"  means  a  property 
whose  average  daily  production  of  crude 
oil  (excluding  condensate  recovered  in 
non-associated  production)  per  well 
during  calendar  year  1978  did  not 
exceed  the  number  of  barrels  shown  in 
the  following  table  for  the  corresponding 
average  completion  depth: 


Average  completion  depth  in  feet  Barrels  per  day 


2,000  or  more  but  less  than  4,000 ...  20  or  less 

4,000  or  more  but  less  than  6,000 ...  25  or  less 

6,000  or  more  but  less  than  8,000 ...  30  or  less. 

8,000  or  more  but  less  than  10,000  .  35  or  less. 

Each  additional  2,000  foot  interval  ...  An  additional  5  barrels 
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